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Rights op a Beneficiary against an Insurance Agent. — In the recent case 
of Maddock v. Riggs (1920) 106 Kan. 808, 190 Pac. 12, the plaintiff was the 
beneficiary of a life insurance policy held by the insured in a fraternal insurance 
association. The defendant held a policy in the same association and for some 
years had acted as the agent of the insurance company. For several years the 
insured had paid his monthly dues to the defendant, who had promptly remitted 
them. The company revoked the defendant's authority as collector, but the 
insured continued to pay his dues to him, and the latter continued to remit them 
to the association. The defendant, on one occasion, did not remit his own dues 
and those of the insured until several days after they were due, and the com- 
pany notified the defendant that both policies had been suspended. The defend- 
ant did not communicate to the insured that the latter had been suspended. The 
insured died and the beneficiary of the lapsed policy sued the defendant for the 
amount payable under the policy. The court allowed the recovery on the theory 
that the defendant was liable as a gratuitous bailee for gross negligence, and that 
the beneficiary was entitled to maintain an action against the defendant, "although 
she was not a party to nor cognizant of the contract or arrangement between 
the insured and the defendant". 

From the facts of the case, as stated, it seems that the defendant was the 
agent of the fraternal insurance association. 1 Such a relationship of agency 
may be created by ratification of the agent's acts by the insurance company, 2 
or by the agent's being held out to the public as such. 3 The insurance agent, in 
accordance with the ordinary rules of loyalty, cannot become the agent of the 
insured without the company's consent. 4 Insurance companies frequently have 
attempted, by provisions in their applications and policies, to make their solicit- 
ing or collecting agent the agent of the insured, 5 but by the weight of authority 
such provisions are held to be ineffective." In many states the same result has 
been reached by statute. ' So strong has the tendency of the law been to pro- 
tect policy holders from loss caused by the wrongful acts of insurance agents 
that even insurance brokers 8 have been held to be acting for the company. " The 



1 Whether the insurance agent is the agent of the insured or of the insurer 
is a question that usually arises in litigation between the insured and the com- 
pany. The courts, in order to protect policy holders, have quite generally held 
that he is the agent of the company. Otte v. Hartford Life Insurance Co. (1903) 
88 Minn. 423, 93 N. W. 608; Knights of Pythias v. Withers (1900) 177 U. S. 260, 
20 Sup. Ct. 611. See, infra, footnote 5. 

"Indiana Insurance Co. v. Hartwell (1889) 123 Ind. 177, 24 N. E. 100. 

3 Hardin v. Alexandria Insurance Co. (1894) 90 Va. 413, 18 S. E. 911 

'Ramspeck v. PaMilo (1898) 104 Ga. 772, 30 S. E 962; 1 May, Insurance 
(1900) § 125; 1 Mechem, Agency (2nd. ed. 1914) § 178. 

6 The following is a typical example of such a provision : "It is a part of 
this contract that any person other than the assured who may have procured this 
insurance to be taken by the company shall be deemed to be the agent of the 
assured named in this policy, and not of this company under any circumstances 
whatever, or in any transactions relating to this insurance." 

6 Kister v. Lebanon Mutual Insurance Co. (1889) 128 Pa. 553, 18 Atl. 447; 
Continental Insurance Co. v. Pierce (1888) 39 Kans. 396, 18 Pac. 291. Contra, 
Rohrback v. Germania Fire Insurance Co. (1875) 62 N. Y. 47. 

7 Such statutes expressly declare that a person who solicits applications or 
collects premiums shall be deemed to be prima facie the agent of the company 
whatever the terms of the policy or the application. 111. Rev. Stat. (Hurd, 
1917) c. 73, p. 203; la. Ann. Code (1897) § 1749; Neb. Rev. Stat. (1913) 
§ 3156, § 20. 

"An insurance broker, as distinguished from an insurance agent, is usually 
the agent of the insured. Wilbur v. Williamsburgh Fire Insurance Co. (1890) 
122 N. Y. 439, 25 N. E. 926. It is possible for an insurance company, though 
having regularly appointed agents, also to employ brokers, and in that event, the 
broker is primarily the agent of the insurer. Indiana Insurance Co. v. Hartwell, 
supra, footnote 2. 
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facts in the present case do not indicate that the insured had any knowledge 
that the defendant had ceased to be the authorized collector of the association. 
For the premiums promptly remitted to the company thereafter, the company 
was bound, it being sufficient that the premium actually came into the hands of 
the insurer within the time allowed. M 

If the defendant was the agent of the association, the payment of the 
premium to him was payment to the principal, and the company cannot escape 
the liabilities imposed by the contract because of its own agent's negligence. 
Whether the defendant was in fact the agent of the company after his formal 
suspension depends upon whether he had an apparent authority to act from the 
standpoint of third persons. " In the principal case, the defendant seems to 
have had an apparent authority to receive premiums and the company was there- 
fore bound under the insurance contract. The beneficiary of a regular life in- 
surance policy has a vested interest in the policy 12 from the time of its issuance, 
and could sue the company on the contract and recover the value of the policy. 13 
Since the principal is bound, the beneficiary has not been damaged by the act 
of the defendant, and being able to recover from the principal, she would ordi- 
narily have no substantial claim against the agent. 

Suppose, however, that there was no apparent authority on the part of the 
defendant to collect premiums. In that event the insurance company would 
not be bound, and a recovery, if any, would have to be from the defendant." 

9 Although the contrary is sometimes stipulated in the policy, the courts gen- 
erally have held such provisions ineffective. Globe & R. P. I. Co. v. Robbins and 
Myers Co. (1904) 43 Misc. 65, 86 N. Y. Supp. 493; Mannheim Insurance Co. v. 
Chipman (D. C. 1903) 124 Fed. 950; Kister v. Lebanon Mutual Insurance Co. 
supra, footnote 6; Indiana Insurance Co. v. Hartwell, supra, footnote 2. The 
same results have been reached by statute. Mass. Rev. Laws (1902) p. 1162, 
§ 91. For interpretation of this statute, see Cavis v. Aetna Mutual Fire Insur- 
ance Co. (1892) 67 N. H. 335, 338, 39 Atl. 902. The rule in regard to insur- 
ance brokers is by no means uniform: Bast Texas Fire Insurance Co. v. Blum 
(1890) 76 Tex. 653, 13 S. W. 572 (insurance broker is the agent of the insured 
to receive premiums but for nothing else). Pottsville Mutual Fire Insurance 
Co. v. Minnequa Springs Improvement Co. (1882) 100 Pa. 137 (not the agent 
of the insurer even in regard to premiums). Sun Mut. Ins. Co. v. Saginau 
(1885) 114 111. 99, 29 N. E. 477 (whether the broker acted for the insurer in 
receiving the premium is purely a question of fact). 

10 Mauck v. Merchants' & Manufacturers' Fire Insurance Co. (1903) 4 Del. 
325, 54 Atl. 952. 

11 Ins. Co. v. McCain (1887) 96 U. S. 84; Medley v. German Alliance Ins. Co. 
(1904) 23 Ore. 576, 32 Pac. 683. When the authority has existed, but the prin- 
cipal claims it is revoked and proper notice given, the burden of proof is upon 
the principal to establish the fact. Cf. Foddrill v. Dooley (1908) 131 Ga. 790, 
63 S. E. 350. 

12 See Shepard and Co. v. New York Life Insurance Co. (1913) 87 Conn. 
500, 89 Atl. 186; Sullivan v. Maroney (1909) 76 N. J. Eq. 104, 73 Atl. 842. In 
the case of a mutual benefit society the beneficiary has no vested interest in the 
insurance contract unless the certificate states otherwise. Carpenter v. Knapp 
(1897) 101 la. 712, 70 N. W. 764; see Freund v. Freund (1905) 218 111. 189, 201, 
75 N. W. 925. The distinction has been denied in a few cases. See Manning v. 
Ancient Order of United Workmen (1887) 86 Ky. 136, 139, 5 S. W. 385. See 
Finnell v. Franklin (1913) 55 Colo. 156, 134 Pac. 122. 

13 Upon the death of the insured, the beneficiary has a right to sue on a 
contract whether or not such beneficiary had a vested interest in the insurance 
contract during the insured's lifetime. See Munro v. Providence Permanent 
Firemen's Relief Ass. (1896) 19 R. I. 363, 34 Atl. 149; Connecticut Mutual Life 
Insurance Co. v. Luchs (1883) 108 U. S. 498, 2 Sup. Ct. 949. 

" If the defendant were an impostor or the agent of the insured, the law 
would treat him as a constructive trustee of the chose-m-zction against the bank 
(where he had deposited the premium money instead of remitting it to the com- 
pany for the benefit of the insured). 



266 COL UMBIA LA W RE VIE W 

If at the time of making a representation of authority to the insured, the de- 
fendant knew that it did not exist, but nevertheless misled the other, the case 
would present the ordinary aspects of deceit. 15 Recovery in a tort action for 
deceit is limited to those to whom false representations have been made, and 
although this action has been extended to cover cases of misrepresentation to 
members of a class, it would be difficult to find in the facts of the principal case 
that there had been any such misrepresentation toward the beneficiary. " The 
beneficiary could hardly recover from the defendant in an action of assumpsit 
for breach of an implied warranty. 1 ' It is difficult to argue that this implied 
contract of warranty of authority was made for the benefit of the plaintiff so 
as to enable the latter to sue as a third party beneficiary. This would be a 
much greater extension than has been so far recognized of the rule that third 
parties are allowed to sue on a contract. 

If the defendant is regarded as the bona fide agent of the insured, the fact 
that he acted gratuitously would make no difference in the application of the 
rules governing the duties and liabilities of an agent. 18 In the instant case, the 
court considered the defendant a gratuitous bailee of the amount of the premium, 
and held that he was liable to the beneficiary for gross negligence. 19 Did the 
operative facts, however, constitute a bailment?' If the defendant were bound 
to remit the identical money 21 (e. g., if the money were sealed up in a bag) 

15 See Chieppo v. Chieppo (1914) 88 Conn. 239, 90 Atl. 940. Even where 
the agent knowingly misrepresents his authority, an action for breach of war- 
ranty will lie, as well as a tort action for deceit. Seeberger v. McCormick 
(1899) 178 111. 404, S3 N. E. 340. 

16 Suppose the beneficiary had been a creditor of the insured. It is well 
settled that a creditor has an insurable interest in the life of his debtor. Shaffer 
v. Spongier (1891) 144 Pa. 223, 22 Atl. 865. Might it not be maintained that 
since the policy was taken out as a security for the creditor's debt, any deceit 
practiced by the agent on the insured constituted also a misrepresentation to 
the creditor-beneficiary through which the latter acted to his damage? 

" Le Roy v. Jacobsky (1904) 136 N. C. 443, 48 S. E. 796; Anderson v. Adams 
(1903) 43 Ore. 621, 74 Pac. 215. In some states it seems that no implied war- 
ranty of authority is recognized, and the only action that can be brought is an 
action ex delicto for deceit, where the facts would warrant it. Gilmore v. 
Bradford (1890) 82 Me. 547, 20 Atl. 92. 

18 Cf. Bergner v. Bergner (1907) 219 Pa. 113, 67 Atl. 999. Neither does 
the fact that the agent was a volunteer whose service had been accepted 
make any difference in regard to the rules as to the agent's liabilities. Cf. 
Salsbury v. Ware (1900) 183 111. 505, 56 N. W. 149. 

18 Where the agency or bailment is gratuitous, the courts have generally held 
that the agent or bailee is liable only for gross negligence. Gottlieb v. Wallace 
Paper Co. (1913) 156 App. Div. 150, 140 N. Y. Supp. 1032; Davis v. National 
Lumber Co. (1913) 22 Cal. App. Ill, 133 Pac. 509; Yates v. Levi (1917) 121 Va. 
205, 92 S. E. 837. The term gross negligence, however, is unsatisfactory, for it 
has been applied to varying degrees of conduct. Joslyn v. King (1889) 27 Neb. 
38, 42 N. W. 756. The care that the gratuitous bailee takes of his own chattels 
is the standard adopted by some courts. Rubin v. Huhn (1918) 229 Mass. 126, 
118 N. E. 290. Under this standard there could have been no recovery in the 
instant case because the defendant was equally careless with his own premium. 

" Where one receives money belonging to another, he must receive it in 
one of three capacities, namely, as a bailee, fiduciary or debtor. In early Com- 
mon Law, there were only three classes of persons against whom an obligation 
to account could be maintained, guardians, bailiffs, and receivers. A bailiff was 
a person to whom property was delivered for safekeeping or service, a receiver 
was one who received money belonging to another for the sole purpose of keeping 
it safely and paying it over to its owner. If the property received were anything 
but money the receiver was a bailiff; moreover he was a bailiff if he had any 
duty to perform respecting it other than keeping it safely and paying it over, 
thus giving rise to the statement that a receiver ad merchandisandum is a bailiff. 
See Langdell, Summary of Equity Jurisprudence, 2 Harv. Law Rev. 241, 244 ff. 

21 Where one receives money belonging to another, but receives it under 
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then he would assume the duties, etc. of a bailee." Obviously, such was not 
the intention of the parties, but rather that the defendant should remit the 
equivalent amount to the company. A fiduciary relation, rather than one of 
bailment, existed between the insured and the defendant. 

In the case of fire or marine insurance, if the agent agrees to obtain insur- 
ance, and unjustifiably fails to do so, he assumes the risk and in case of loss 
becomes liable to pay to his principal the amount of the loss which would have 
been covered by the contract of insurance for which the principal had paid, had 
the insurance been effected." When the agency is gratuitous the courts dis- 
tinguish between nonfeasance and misfeasance. 24 If a person voluntarily agrees 
to procure insurance, and actually takes steps in the matter, he is responsible for 
misfeasance, and if he proceeds to effect the policy, and is so negligent or un- 
skillful that no benefit is derived therefrom, he is liable, although he was not 
bound to undertake the performance. * 

In the principal case the negligence complained of was a failure to remit 
a premium promptly, and although this omission to act, considered by itself, 
was one of nonfeasance, yet viewing the undertaking to remit premiums regular- 
ly as a totality, an omission to act is clearly one of misfeasance. If this case in- 
volved a fire or marine insurance policy the right of the insured to recover his 
consequential damage could be clear. 28 In this case, it is difficult to say whether 
the recovery was in tort or in a contract action, for the court discusses the liability 
of a bailee for negligence together with the rights of a third person to sue on a 
contract made for such person's benefit. 

Even if it be assumed that there was a valid contract of agency existing 
between the insured and the defendant, it seems questionable whether the bene- 
ficiary could recover. If the undertaking 27 be considered as having been made 
expressly for the benefit of the beneficiary, the latter, in those jurisdictions 
which allow a third person to sue on a contract made for his benefit, could 
possibly recover from the agent in an action of assumpsit on the special under- 
taking. 28 The court, in an effort to protect the beneficiary, created the fiction 
of a contract of agency, made for the benefit of a third person. Even in those 
jurisdictions where third persons are not allowed to sue on such contracts, or 
where the rule is hemmed in by restrictions, the courts might argue that since 

such circumstances that he has a right to appropriate it to his own use, making 
himself a debtor to the other to the same amount, the receipt of the money will 
constitute a debt rather than a bailment. Where the person that receives such 
money has the power of substitution, but must nevertheless always keep the 
equivalent money on hand, he is a fiduciary. Langdell, op. cit. 244 ff. The 
remedy against a debtor was an action of indebitatus assumpsit or debt. 

22 Ordinarily, a deposit of money in a bank creates a debtor-creditor relation, 
rather than a bailment. Carroll v. Cone (N. Y. 1862) 40 Barb. 220; Phoenix 
Bank v. Risley (1883) 111 U. S. 125, 4 Sup. Ct. 322. Where the identical money 
is to be returned to the depositor, the transaction constitutes a bailment. See 
Preston v. Prather (1891) 137 U. S. 604, 609, 11 Sup. Ct. 162. For difference 
between a bailment or trust of money and a general deposit of money or loan, 
see Shoemaker v. Hinse (1881) 53 Wis. 116. 117. 

"Lindsay v. Pettigrew (1894) 5 S. D. 500, 59 N. W. 726; 1 Mechem, 
Agency (1914) § 475. 

"Cf. Orcut't v. Century Bldg. Co. (1907) 201 Mo. 424, 99 S. W. 1062. 

"Criswell v. Riley (1892) 5 Ind. App. 496, 30 N. E. 1101. See Thome v. 
Deas (N. Y. 1809) 4 Johns. 84, 101. 1 May, Insurance (4th ed. 1900) § 124; 1 
Mechem, Agency (2nd ed. 1914) § 1258. 

28 See supra, footnote 23. 

"In Hammond v. Hussey (1871) 51 N. H. 40, the court said, "The confi- 
dence induced by undertaking any service for another is a sufficient legal con- 
sideration to create a duty in the performance of it." 

28 See supra, footnote 13. 
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the agency was primarily for the benefit of the beneficiary, the agent owed the 
beneficiary a legal duty to remit the premiums promptly, for breach of which 
the former would be liable to the latter in an action on the case for negligence. 



Fraud as a Basis For Setting Aside a Judgment. — Under what circum- 
stances may fraud be a ground for vacating a judgment in equity? This ques- 
tion has been reopened by a series of recent cases, one of which, Chicago, R. I. 
& p. Ry. v. Callicotte? endeavors to answer the much vexed problem of the 
federal rule in such cases. A bill in equity was brought in the federal court 
to set aside a judgment obtained in a former action by the present defendant 
against the present plaintiff on the ground that the injuries on which the de- 
fendant's recovery was based were spurious, and that the witnesses of both 
plaintiff and defendant were induced thereby to believe the defendant was really 
paralyzed when in fact he was only shamming. The court held that this was 
such fraud as would vitiate a judgment and cause equity to set it aside. 

The general confusion of the law on this point is due to the fact that two 
fundamental principles come into conflict. On the one hand, the rule that fraud 
vitiates all things, and that equity will prevent the enjoyment of any advantage 
so obtained, would give equity jurisdiction in every case in which fraud could 
be proved. On the other, the doctrine of res adjudicata, and the principle 
contained in the maxim "interest rei publicae ut sit finis litium" would prevent 
equity from setting aside a judgment for any reason. 2 As might be expected, the 
courts' effort to reconcile the two has led to a series of cases which are clear 
enough at either extreme, but blend in the center into a hazy region of un- 
certainty. 

The rule that has been laid down by equity courts to solve the enigma is 
that "extrinsic" or "collateral" fraud will cause the judgment to be set aside; 
that "inherent" fraud will not. 3 And under this rule it is fairly clear that, at 
the one extreme, fraud on which the cause of action itself is based is inherent 
fraud, and will not be re-examined ; * and that at the other extreme, fraud which 
prevented the defendant from having a fair trial or from setting up a defence 
he would otherwise have had, is extrinsic fraud, and will cause equity to inter- 
fere. 5 

But where the fraud complained of consists of false evidence in the form 
either of perjured testimony or of forged documents, there is an irreconcilable 
conflict. The rule is not abrogated; but some courts say that perjury is col- 
lateral fraud, and therefore a ground for interference;" and others that it is 
inherent fraud, and therefore not such a ground.' However, it seems the former 



(C. C. A. 1920) 267 Fed. 799. Other recent cases raising the same question are: 
McGchee v. Curran (Cal. 1920) 193 Pac. 277; Morgan v. Asher (Cal. 1920) 193 
Pac. 288; Hollingshead v. Hollingshead (Okla. 1920) 193 Pac 412. 

"See (1921") 9 California Law Rev. 156. 

'See United States v. Throckmorton (1878) 98 U. S. 61; Wells. Res 
Ad judicata (1878) 427; contra, Crawford v. Crawford (S. C. 1811) 4 Des Saus. 
Eq. 176. 

* Marine Ins. Co. v. Hodgson (1813) 7 Cranch 332. 

'Moffat v. United States (1884) 112 U. S. 24, S Sup. Ct. 10; Pearce v. 
Olney (1850) 20 Conn. 544; Wierich v. De Zoya (1845) 7 111. 385; De Louis v. 
Meek (Iowa 1849) 2 G. Green 55; Kent v. Ricards (1850) 3 Md. Ch. 392. 

'Stace v. Mabbot (1754) 2 Vesey 552; Klaes v. Klaes (1897) 103 Iowa 689, 
72 N. W. 777; Laithe v. McDonald (1873) 12 Kan. 340; Rowe v. Chicago Lumber 
Co. (1898) 50 La. Ann. 1258, 24 So. 235 (semble) ; Humphreys v Rawn (Pa. 1839) 
8 Watts 78. 

'Greene v. Greene (Mass. 1854) 2 Gray 361; Pico v. Cohn (1891) 91 Cal. 
129, 25 Pac. 970, 27 Pac. 537; Steele v. Culver (1909) 157 Mich. 344, 122 N. W. 
95; Crouse v. McVickar (1912) 207 N. Y. 213, 100 N. E. 697 



